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REMARKS 

The Final Office Action mailed June 4, 2007, has been received and reviewed. Claims 12 
through 14, 17, 18, 20, 22, and 23 are currently pending in the application. Claims 12 through 
14, 17, 18, 20, 22, and 23 stand rejected. Applicants respectfully request reconsideration of the 
application in view of the remarks presented herein. 

Double Patenting Rejections 

Claims 12 through 14, 20, 22 and 23 stand rejected under the judicially created doctrine 
of obviousness-type double patenting as being unpatentable over claims 1 through 49 of U.S. 
Patent Application 10/648,122 (now U.S. Patent No. 7,120,512 to Kramer et al. 
("Kramer"))- 

Claims 12 through 14, 18, 20, 22 and 23 stand provisionally rejected under the judicially 
created doctrine of obviousness-type double patenting as being unpatentable over claims 1 
through 30 of U.S. Patent Application 10/678,564 (U.S. Publication No. 2005/007451 1 to 
Oriakhi et al. ("Oriakhi")). 

Applicants assert that the analysis employed in an obviousness-type double patenting 
determination parallels the guide-lines for a 35 U.S.C. § 103(a) rejection and the factual inquiries 
set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 (1966). These factual 
inquiries are summarized as follows: 

(A) Determine the scope and content of a patent claim . . . relative to a claim in the 
application at issue; 

(B) Determine the differences between the scope and content of the patent claim ... as 
determined in (A) and the claim in the application at issue; 

(C) Determine the level of ordinary skill in the pertinent art; and 

(D) Evaluate any objective indicia of nonobviousness. 

Applicant asserts that any obviousness-type double patenting rejection should make clear: 

(A) The differences between the inventions defined by the conflicting claims— a claim in 
the patent compared to a claim in the application; and 

(B) The reasons why a person of ordinary skill in the art would conclude that the 
invention defined in the claim > at issue would have been < an obvious variation of the invention 
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defined in a claim in the patent. M.P.E.P. § 804 II. B. 1 . Applicants request that, at the least, a 
comparison of the currently pending independent claim 12 to any asserted corresponding 
independent claims of Kramer and Oriakhi '067 be made pointing out the differences between 
the inventions defined by the conflicting claims— a claim in the patent compared to a claim in the 
application— so that Applicants can respond accordingly. Applicants further request that reasons 
be set forth why a person of ordinary skill in the art would conclude that the invention defined in 
the claim at issue would have been an obvious variation of the invention defined in a claim in the 
aforementioned cited references. Applicants request such a comparison and statement of reasons 
to be based on such factual inquiries as set forth above as well as any conclusions from such 
factual inquiries. Applicant asserts that no obviousness-type double patenting exists between 
claims 12-1 4, 1 8, 20, 22, and 23 of the present application and the claims of the cited references 
without a claim by claim comparison and reasons based upon a factual finding. Accordingly, 
absent such a comparison of conflicting claims and reasons, Applicants respectfully assert that 
claims 12-14, 18, 20, 22, and 23 are allowable. 

Additionally, due to the fact that these are "provisional" obviousness-type double- 
patenting rejections, Applicants request that the other remaining anticipation and obviousness 
rejection be resolved prior to considering the desirability of filing of one or more terminal 
disclaimers. In the event that the "provisional" rejections are the only rejections remaining in the 
present application after consideration of the present Amendment, Applicants respectfully 
request that the same be withdrawn. 

35 U.S.C. § 103(a) Obviousness Rejections 

Obviousness Rejection Based on U.S. Patent Publication No. 2004/0224173 to Boyd et al. 

Claims 12, 13, 18, 20, 22, and 23 stand rejected under 35 U.S.C. § 103(a) as being 
unpatentable over Boyd et al. (U.S. Patent Publication No.2004/02241 73, now U.S. Patent No. 
6,966,960 ("Boyd")). Applicants respectfully traverse this rejection, as hereinafter set forth. 

M.P.E.P. 706.02(j) sets forth the standard for a Section 103(a) rejection: 

To establish a prima facie case of obviousness, three basic criteria must be 
met. First, there must be some suggestion or motivation, either in the references 
themselves or in the knowledge generally available to one of ordinary skill in the 
art, to modify the reference or combine reference teachings. Second, there must 
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be a reasonable expectation of success. Finally, the prior art reference (or 
references when combined) must teach or suggest all the claim limitations. 

The teaching or suggestion to make the claimed combination and the reasonable 
expectation of success must both be found in the prior art, and not based on 
applicant's disclosure. In re Vaeck, 947 F.2d 488, 20 USPQ2d 1438 (Fed. Cir. 
1991). (Emphasis added). 

The 35 U.S.C. § 103(a) obviousness rejections of claims 12, 13, 18, 20, 22, and 23 are 
improper because the inventors conceived and reduced to practice the invention of claims 12-14, 
17, 18, 20, 22, and 23 of the pending application at least as early as May 7, 2003 in the United 
States, as evidenced in the attached Declaration of Laura Kramer. As such, Boyd et al. does not 
constitute prior art and Applicants respectfully request withdrawal of the present rejections. 



Claims 12-14, 17, 18, 20, 22, and 23 are believed to be in condition for allowance, and an 
early notice thereof is respectfully solicited. Should the Examiner determine that additional 
issues remain which might be resolved by a telephone conference, he is respectfully invited to 
contact Applicants' undersigned attorney. 



CONCLUSION 



Respectfully submitted, 




Edgar R/Cataxinos 
Registration No. 39,931 
Attorney for Applicant(s) 

TraskBritt 

P.O. Box 2550 

Salt Lake City, Utah 841 1 0-2550 
Telephone: 801-532-1922 



Date: August 6, 2007 
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